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          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Fencl failed to establish that the district court abused its discretion by 
imposing a unified sentence of 15 years, with five years fixed, upon her guilty plea to 
felony DUI with a persistent violator sentencing enhancement? 
 
 
Fencl Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Fencl pled guilty to felony DUI and a persistent violator sentencing enhancement, 
and the district court imposed a unified sentence of 15 years, with five years fixed.  
 2 
(41985 R., pp.85-88.1)  Fencl timely appealed and timely filed a Rule 35 motion for 
sentence reduction, which the district court denied.  (41985 R., pp.92-98, 106-09.)  The 
Idaho Court of Appeals subsequently reversed the district court’s order denying Fencl’s 
Rule 35 motion and remanded the case for resentencing.  State v. Fencl, 2015 
Unpublished Opinion No. 325 (Idaho App. Jan. 28, 2015.) 
On remand, the district court imposed the identical unified sentence of 15 years, 
with five years fixed.  (43120 R., pp.19-22.)  Fencl filed a new notice of appeal timely 
from the March 23, 2015 judgment of conviction.  (43120 R., pp.25-27.)   
Fencl asserts her sentence is excessive in light of her substance abuse and 
mental health issues, purported remorse for her actions, positive employment history 
and her support in the community.  (Appellant’s brief, pp.3-7.)  The record supports the 
sentence imposed.   
The length of a sentence is reviewed under an abuse of discretion standard 
considering the defendant’s entire sentence.  State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475 
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)).  It is presumed that the 
fixed portion of the sentence will be the defendant's probable term of confinement.  Id. 
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).  Where a sentence is 
within statutory limits, the appellant bears the burden of demonstrating that it is a clear 
abuse of discretion.  State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing 
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).  To carry this burden the 
                                            
1 The Idaho Supreme Court entered an Order augmenting Fencl’s appeal in this matter 
with the record and transcript in Fencl’s prior appeal, docket number 41985.  (05/19/15 
Order Augmenting Appeal, 43120 R., p.2.) 
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appellant must show that the sentence is excessive under any reasonable view of the 
facts.  Baker, 136 Idaho at 577, 38 P.3d at 615.  A sentence is reasonable, however, if it 
appears necessary to achieve the primary objective of protecting society or any of the 
related sentencing goals of deterrence, rehabilitation or retribution.  Id.   
The maximum prison sentence for felony DUI is 10 years.  I.C. § 18-8005(6).  
The penalty for being a persistent violator of the law is not less than five years of 
incarceration, up to life in prison.  I.C. § 19-2514.  The district court imposed a unified 
sentence of 15 years, with five years fixed, which falls well within the statutory 
guidelines.  (43120 R., pp.19-22.)  At sentencing, the district court articulated the correct 
legal standards applicable to its decision and also set forth in detail its reasons for 
imposing Fencl’s sentence.  (03/19/2015 Tr., p.15, L.24 – p.20, L.21.)  The state 
submits that Fencl has failed to establish an abuse of discretion, for reasons more fully 
set forth in the attached excerpt of the sentencing hearing transcript, which the state 
adopts as its argument on appeal.  (Appendix A.)   
 
Conclusion 
 The state respectfully requests this Court to affirm Fencl’s conviction and 
sentence.       
 DATED this 24th day of November, 2015. 
 
 
       /s/     
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      CATHERINE MINYARD 
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1 participating in that individual one-on-one therapy with 1 drinking when times got tough an<l using drugs, and 
2 that counselor while she was in custody. She has spent 2 that's a pattern that's clear in the PSI that when she 
3 the last year or so, nine montbs of ll1al, in A<lams 3 has a <lifficull Limt! she falls back. I Lliink it's 
4 County before she was even allowed to go to RDU. I 4 promising from her comments that she has started to gain 
5 think it speaks somewhat iu her favor that there 5 some of the self-confidence that she needs to get out of 
6 certainly would have been ways that she could have 6 that cycle. 
7 forced herself back to the main prison doing 7 I know the agreement called for the opportunity 
8 disciplina1y behavior problem, and she chose not to do 8 to ask for retained jurisdiction. Ms. Fencl's not 
9 that. She took the county jail stint that she had 9 asking for that. Frankly, in her words, she said it's 
10 positively. 10 not a realistic option for the court to consider: What 
11 Her treatment, however, appears to he treatment 11 her request is, certainly, is understanding that given 
12 that's not going to be provided to her for several years 12 her relapses and alcohol use, the court's going to want 
13 given the length of that original sentence when she was 13 a lengthy period of supervision for her to be under the 
14 sent through her pathway. She's had an opportunity, in 14 control and custody of the Department of Corrections to 
15 the last year of time being in custody, to sit back and 15 make sure that she's following through with everything, 
16 reflect on the skills that she was taught through the 16 but, her request is for the court to conside1· a two- to 
17 one-on-one therapy, has discovered for herself that the 17 three-year fixed term rather than five years fixed, to 
18 :ipproval that shP. was stl'iving for from hP.r pa1·P.nts th:it 18 allow hP.r an opport11nity to, not only gP.t into 
19 she foll i;he nee<le<l lo make herself complete, is nut 19 programming suonl:lr, but, given her wurk history, I think 
20 something that she needs to move forward; that that's 20 having her he accessible for Work Center, if possible, 
21 simply holding her back. 21 sooner is a positive for her. It's going to gain her 
22 She has indicated that she picked up drawing to 22 that additional confidence that she needs, and, given 
23 pass the time and has found that she's actually quite 23 her work ethic that's listed in the PSI, I think that 
24 successful with that and has started to gain some of the 24 that gives her an opportunity to more successfully 
25 self-confidence that allowed her to fall apart and start 25 transition back to the community, so that would be our 
13 14 
1 request. 1 the protection of society, the deterrence of crime, the 
2 THE COURT: All right. Thank you. 2 rehabilitation of the offen<ler as well as punishment. 
1 3 Ms. Fencl, is there anything that you would like 3 And I've considered in this case imposing probation I 
4 for me to consider? 4 versus imprisonment under the factors of 19-2521, and, 
5 THE DEFENDANT: I just have had a lot oftime to 5 returning you to probation is simply not 1·ealistic in I 
6 think, and I want to move forward. I mean, I'm tired of 6 this particular case. I do find that, given yom i 
7 doing time drinking and losing chunks of my life for my 7 criminal histo1y in this particular case, including the 
8 behavior. I mean, I've Jost so much from alcohol, and I 8 fact that you've been previously convicted of, not just I 
9 don't want tu lose any more of my life that I've lost 9 driving under the influence but driving under the I 
10 already to drinking. I mean, I just-- I'm tired ofit, 10 influence and as a persistent violator, any lesser 
11 and I'm ready lo <lo something else, something 11 sentence would depreciate the siiv1ifica11ce of the i 
12 constructive. I'd like to move on and just make 12 offense. I do find that prison will provide treatment l 
13 .sonwthinK of myself. I'm gelling older, and il's not 13 mo.st effectively by a commitment lo an instituliun, and 
I 
14 getting me anywhere. It's the same old lifestyle. 14 I would note, additionally, that that escape charge in 1 
15 .And, I found l am pretty good at art, and I 15 199,i was whenever you actually walked away from l 
16 think I want to do that, and so I've had a lot of time 16 in-patient treatment. So you've had the opportunity for 
' 
17 to think about that and get better at it, and that's 17 in-patient treatment. You've had the opportunity for ' ' ! 
18 about it. 18 riders. You've had the oppo1'tunity for community-based ! 
19 THE COURT: All right. Thank you. 19 supervision, both ou probation and parole, and, in spite 
20 Does either party have any legal cause why 20 of that, you continue lo put the community al risk by 
21 sentence cannot be imposed? 21 drinking and driving. And, out of a11 of those factors 
; 
22 MR. MARX: No, Your Honor. 22 that I have to consider, the protection of society is 
23 MR. WIITWER: No, Your Honor. 23 the most important factor. 
24 THE COURT: Ms. Fencl, I've considered the same 24 When I look back at the offense, you were 
25 factors that I consider in every case. Thal includes 25 driving al a blood alcohol level of .170 with no lights 
15 
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1 on, on Front St reel al 10:00 o'clock at nil{ht. And so I 1 $100 for the·· 
2 appreciate the fact that you say you want to move 2 MR. MARX: Your Honor, they took her DNA somplc 
3 forward. Quite frankly, I think before this offense, 3 already. 
4 you were actually moving forward. You were attending 4 Tl IE COURT: Have they already? Okay. 
S USU, getting youi· degree in sociology. You had attended 6 And I think earlier Thad nol nclunlly mtleL"ed 
6 individual therapy. But, then, you know, you had 6 the cost of the PSI, but I honestly don't remember. If 
7 admitted lhal you had also started drinking six months 7 I didn't order it earlier, I'm not going to order it 
8 after getting out of prison. 8 now. I think the statute permitted that at that time, 
9 So it's not just the drinking, although, 9 but, given the lengthy incarceration, I'm not going to 
10 drinking is a very serious prohlem, it's a health risk 10 l'equire the $100 restitution for the DNA sample, and I'm 
11 to you. It's also a risk to tJ1e ones around you. It is 11 nol going to require the $100 for the presentence 
12 the absolute insistence 011 drinkin)I, aml <lrivin)I, that is 12 report. It was an update from your previous PSis 
, 13 what puts the community at risk and what I have to 13 anyway. 
; 14 consider as the primary factor in imposing the sentence. 14 l am going to absolutely suspend your driver's 
r 
15 So, for the crime of d riving under the 15 license for 5 years following any period of 
16 intluence, a second felony within 15 years as enhanced 16 incarceration in this case V,iv!:!n the rl:!pl:!aled Limes that 
17 for being a persistent violator, I enter a judgment of 17 you have drank and driven. I'll also give you credit 
1
18 convict ion of !i years fixed, 10 years indeterminate for 18 for time sct'Vcd. You hnd served six days prior to the 
19 u total of 15 years. I'm going to waive a fine given 19 first sentencing, so I'm giving you that credit plus the 
20 this lengthy incarceration that I'm ordering. I will 20 additional time that you've served since then. I'll 
j 21 order court costs, restitution in the amount of $240 and 21 give you credit for time served of 384 days in this 
22 enter a separate order of restitution for that. I'm 22 case. 
23 going to require you to submit a DNA sample and a right 23 Ms. Fencl, this is n finnl judgment of this 
j 24 thumbprint for the DNA database and pay $100 restitution 24 court. You do have the right to appeal to the Idaho 
25 for that sample. I'm going to require you to pay up to 25 Supreme r.ourt. ThP. t imP. to appeal is 4? days from the 
.... _ ________________ 1....c7 ____ +-___________________ 1_8 ___ ---l 
1 <late the jud)l,menl is made an<l file<l. You may be 1 sitting out, not making the best use of your time, I 
2 represented by counsel in bringing that appeal. If you 
3 cnnnot afford to hire nn attorney for the appeal, one 
4 \\~ II be provided for you at public expense if you are nn 
5 indigent pP.rson. 
6 The other issue from the appellate courts' view, 
7 was they were not confused as to whether I was confused 
at the sentencing. It was a sentence in the Ruic 35 





confused, and, so, in an ahundance of Cll1ttion, they 
remanded the case for the court's resenlencinp,. 
I am not confused as to whether I'm required to 
1
12 
13 sentence on a persistent violator offense to a mandatmy 








minimum of 5 yeari; up to life imprisonment. I also 
recognize that that can be in indeterminate time. It's 
a unified sentence of 5 years up to life imprisonment. 
I do understand I'm not required to enter a sentence of 
s determinate for being a persistent violator, but, 
20 given the prior convictions, not just a DUI offender, 
1
21 but also your prior com~r.tions for being a persistent 
22 violator, where I believe it was Judge Horton only 1,;avc 
2 agree it's not you mahlng the best use of your time, but 
3 I'm glad that you are making constructive use of your 
4 time because you've got to find something else to do 
5 other than drink and other than drink an<l drive. And so 
6 l'm not imposing 5 determinate because I am confused as 
7 to whethe1· I have to, I am imposing s determinate 
8 because I think that substantial period of time where 
9 you are sitting has a rehabilitative purpose before you 
10 get into rehabi litative treatment because you've had the 
11 opportunity for rehabilitative treatment. 
12 You're an intelligent woman. You have the 
13 ability to do treatment and say the right things. The 
14 question is, can you actually apply that to your lifP.? 
15 And unless you have some other motivation olht!r than 
16 just getting out of prison, it doesn't follow through in 
17 your actions. And I really do want you to get to the 
18 point where you will toke advantage of the tools that 
19 you actunlly !com and use those in the community if 
20 you're provided a future opportunity for parole, so good 








23 you a year-and-a-half at that particular time fixed. 
You are at the point where you need this time, 
quite frankly, and, even though you feel like it's 
19 
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